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The general rules governing evidence in criminal prosecutions are applicable in prosecutions for malicious or criminal 
mischief. 


The general rules governing criminal prosecutions as to presumptions, | the burden of proof,” and the admissibility of evidence 
are applicable to prosecutions for malicious or criminal mischief. Thus, evidence must be competent, relevant, and material 
in order to be admissible.“ The trial court has discretion in determining whether the probative value of particular evidence 


outweighs the danger of unfair prejudice." 


Where the penalty for violation of a statute is based on the value of injury or damage to property, the prosecution must generally 
prove the amount of damage on which the penalty depends;° however, hearsay is not admissible to establish an element of the 


offense of criminal mischief, including the cost of repairs. 


Once the prosecution proves the minimum amount of damage necessary to justify conviction, the accused has the burden of 
going forward with evidence of a different measure of damage.® Also, in some jurisdictions, the State is not required to prove 


any motive prompting the commission of the offense.” 


The burden of injecting the claim of right issue, for purposes of a right to damage property, is not met by self-serving statements 
of the defendant. !° The naked assertion of an honest belief ina le gal right, unsupported by any evidence of facts or circumstances 


from which such a belief might reasonably be inferred, is insufficient to raise the issue of claim-of-right defense. u 
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Establishment of facts by inference. 


"Willfulness" as an essential element of the unauthorized alteration or destruction of property, including computers, or computer 


systems, must be determined by the fact finder, often by inference. 12 Tt may also be inferred that where property goes missing 


and is later found at a defendant's residence, the defendant committed criminal damage to the property. 13 As to a determination 


as to whether the amount of damages exceeds a certain statutory sum, witness testimony as to the extent of the damage, the fact 


that the insurance company purchased the vehicle instead of paying for its repair, and an estimate as to the value of a similar 


model and year may together suffice to allow an inference that the damage exceeded the statutory amount. i 
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N.Y.—People v. Reade, 247 A.D. 376, 287 N.Y.S. 473 (1st Dep't 1936). 

As to the rules governing presumptions in a criminal prosecution, generally, see C.J.S., Criminal Procedure 
and Rights of the Accused §§ 977 to 994. 

N.Y.—People v. Reade, 247 A.D. 376, 287 N.Y.S. 473 (1st Dep't 1936). 

As to the rules governing the burden of proof in a criminal prosecution, generally, see C.J.S., Criminal 
Procedure and Rights of the Accused §§ 964 to 976. 

Proving replacement cost remains part of State's burden 

N.M.—State v. Fernandez, 2015-NMCA-091, 355 P.3d 858 (N.M. Ct. App. 2015). 

Claim of right 

The property damage statute allocates to defendants the single burden of coming forward with some evidence 
concerning a reasonable explanation for their conduct, i.e. a reasonably held claim of right; once the 
defendant produces such evidence, the state retains the burden of persuading the trier of fact beyond a 
reasonable doubt that no such right existed. 

Mo.—State v. Mitchell, 573 S.W.3d 752 (Mo. Ct. App. W.D. 2019). 

Claim of self-defense 

A defendant has no burden of persuasion for a claim of self-defense or defense of property, only a burden of 
production, meaning the defendant is merely required to introduce sufficient evidence to warrant presenting 
the claim to the jury; once the defendant has done so, it becomes the state's burden to disprove the defense 
beyond a reasonable doubt. 

Conn.—State v. Rivera, 187 Conn. App. 813, 204 A.3d 4 (2019), certification granted in part on other 
grounds, 331 Conn. 911, 203 A.3d 1246 (2019). 

Ill—People v. Maertz, 375 Ill. 478, 32 N.E.2d 169 (1941). 

As to the general rules governing the admissibility of evidence in a criminal prosecution, generally, see 
C.J.S., Criminal Procedure and Rights of the Accused §§ 937 to 1541. 

Ill.—People v. Carraro, 77 Ill. 2d 75, 31 Ill. Dec. 817, 394 N.E.2d 1194 (1979). 

Tex.—Deas v. State, 667 S.W.2d 304 (Tex. App. Texarkana 1984), petition for discretionary review granted, 
(Nov. 21, 1984) and judgment rev'd on other grounds, 752 S.W.2d 573 (Tex. Crim. App. 1988). 
Wash.—State v. Barry, 184 Wash. App. 790, 339 P.3d 200 (Div. 3 2014). 

N.Y.—People v. Cunningham, 95 A.D.2d 680, 463 N.Y.S.2d 470 (1st Dep't 1983). 

Wis.—Bere v. State, 76 Wis. 2d 514, 251 N.W.2d 814 (1977). 

As to the value of the injury or damage to the property as an element of the offense of criminal or malicious 
prosecution, generally, see § 10. 

Ariz.—State v. Elkins, 2009 WL 2217735 (Ariz. Ct. App. Div. 2 2009). 

Ariz.—State v. Brockell, 187 Ariz. 226, 928 P.2d 650 (Ct. App. Div. 2 1996). 

As to the burden of proof with regard to matters of defense in a criminal prosecution, generally, see C.J.S., 
Criminal Procedure and Rights of the Accused §§ 970, 972 to 976. 

Iowa—State v. Porter, 229 Iowa 882, 294 N.W. 898 (1940). 

Mo.—State v. Mitchell, 573 S.W.3d 752 (Mo. Ct. App. W.D. 2019). 
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11 Mo.—State v. Mitchell, 573 S.W.3d 752 (Mo. Ct. App. W.D. 2019). 

12 N.C.—State v. Ramos, 363 N.C. 352, 678 S.E.2d 224 (2009). 

13 Ga.—Adams v. State, 300 Ga. App. 294, 684 S.E.2d 404 (2009). 

14 Ariz.—State v. Caballero, 2009 WL 1693252 (Ariz. Ct. App. Div. 2 2009). 
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